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Rhone-Poulenc Basic Docket No. 5-EPCRA-97-053

Chemicals Division,

o o/ o/ o/

Respondent

Order Granting in Part and Denying in Part
Respondent®s Motion to Dismiss

Emergency Planning, Community Right-to-Know Act (""EPCRA'™) of 1986. On November 24,
1997, Respondent filed a Motion to Dismiss Certain Counts of the 81 count Complaint
pursuant to 40 C.F.R. § 22.20 of the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revocation or Suspension of
Permits. Respondent filed a Supplemental Motion to Dismiss on March 23, 1998, based
on the affirmative defense that Complainant is barred by the statute of limitations
from prosecuting those counts in the Complaint relating to § 313 of EPCRA. Held:
Respondent”™s Motion to Dismiss Counts 1, 3 and 4 through 13 for 1990 violations of
EPCRA § 313 is Granted; Respondent®s Motion to Dismiss Counts 29 through 38 and 41
for 1991 violations of EPCRA 8§ 313 is Denied.

Before: Stephen J. McGuire
Administrative Law Judge

Date: April 27, 1998
Appearances:

For Complainant:

Roger Grimes, Esq.
Assistant Regional Counsel
U.S. EPA

77 West Jackson Boulevard

Chicago, IL 60604-6595

For Respondent:
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Dixie L. Laswell, Esq.-

Philip L. Comella, Esq.

Susannah A. Smetana, Esq.

Seyfarth, Shaw, Fairweather & Geraldson
55 E. Monroe Street, Suite 4200
Chicago, IL 60603-5803

Introduction

On June 30, 1997, EPA filed an 81 count Complaint charging Respondent, Rhone-
oulenc, a New York corporation, W|th V|olat|ng the reportlng and recordkeeping

§ 372 30. These counts allege that Respondent failed to submlt Form Rs, for the
ears 1990 and 1991. required by EPCRA 313, and further., failed to comply with
EPCRA"s three year recordkeeping requirements. EPA had inspected Respondent®s
facility, located in Hammond. Indiana, on January 19, 1994, at which time
Respondent had been unable to produce these records. The Complaint assessed a total
proposed penalty of $638.,400.

On November 24, 1997. Respondent filed a Motion to Dismiss Certain Counts of the
Complaint. This Motion requested dismissal of counts 23, 39, 40, 49, 50, 56, 59.
60, 61, 69, 75, 77, 78, 79, and 80, based upon EPA"s failure to allege exceedance
of the threshold quantities of each chemical subject to the Complaint. These counts
were subsequently dlsmlssed in the February 9, 1998. Order Granting Jount Motion

amended from $638.400 to $272.300.

Respondent s Motion to Dismiss also requested dismissal of counts 4-13, and

for the D.C. Circuit in 3M v. Browner, 17 F.3d 1453 (1994).(;1 Complainant filed its
Memorandum in Opposition to Respondent®s Motion to Dismiss Certain Counts of the

Complaint on December 18, 1997. Respondent filed its Reply Memorandum on December
29. 1997.

On March 23, 1998, Respondent filed a Supplemental Motion to Dismiss Counts 1 and
111, and a Memorandum in Support Thereof, wherein Respondent sought to add Counts 1
and 111 to its original Motion to Dismiss, and set forth further arguments in
support of its Motion to Dismiss.

This Order addresses whether the 1990 EPCRA § 313 violations, counts 1. 3 and 4
through 13, and the 1991 EPCRA 8313 vuolatlons, counts 29 through 38 and 41, are

Complaint was filed on June 30, 1997.

1l. Positions of the Parties

In its Motion to Dismiss., Respondent argues that counts 4 through 13, the 1990 Form
R reporting violations, and counts 29 through 38 and 41, the 1991 Form R reporting
violations, are barred by 28 U.S.C. 2462 . Respondent asserts that the "Form R
reporting year under EPCRA is the calendar year and thus ends December 31." Thus,
it is Respondent®s position, that forms not filed during 1990 and 1991 are beyond

enforcement.

Complainant argues that the continuing violations doctrine extends the date of
accrual until the end of the three year recordkeeping requirement under 40 C.F.R. §
372.10. Thus, the Form Rs for the 1990 calendar year reporting period were due on
July 1, 1991; and the Form Rs for the 1991 calendar year reporting period were due
on July 1, 1992, plus the three year record-keeping retention requirement, which
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EPA claims should toll the statute of limitations until July 1, 1994, and July 1,

1995 respectively. Thus, according to Complainant, the June 30, 1997 Complaint was
timely filed.

In its Reply and Supplemental Motion. Respondent argues that the EPCRA 313
reporting and maintaining records requirement |s triggered annuall . Thus. it

and is not continuing in nature.

Respondent asserts that its position is analogous to the Environmental Appeals
Board (EAB) decision In the Matter of Lazarus, Docket No. TSCA-V-C-32-93, TSCA
Appeal No. 95-2. 1997 EPA LEXIS 27 (Final Decision and Order, September 30, 1997

in which the EAB held that the failure to file annual reports and maintain records
under the TSCA PCB records requirement was not a continuing violation and actions
not brought within five vears of the reporting period were barred by the statute of
Ilmltatlons Respondent argues that the provisions at issue in lLazarus under TSCA

91-H-0037. Appeal No. 94-4, 1997 RCRA LEXIS 2 (Final Order. March 24, 1997
WhICh the EAB held that the obligation to have a RCRA permlt for the operatlon of a

111. Discussion

As noted. the D C. CerU|t Court of Appeals has held that the general flve yea

plaintiff against a defendant. Generally., a cause of action accrues when a
defendant commits an act that injures the plaintiff. Zenith Radlo Corp

Airco.., Inc.. 742 F.2d 1184, 1189 (9th Cir. 1984).

WI"OI’]gS, however, are repeated |nstances or contlnumg acts of the same nature.-- 2

cert. denied, 498 U.S. 824 (1990).

The 7th Circuit has held that "The continuing violation doctrine does not apply
"where the harm is definite and discoverable, and nothing prevented the plaintiff
from coming forward and seeking redress” at any earlier time.'" Further, "The
exception as to continuing., ongoing acts does not apply where the alleged tortlous

956 F.2d 738, 743 (7th Cir. 1992 1992 U.S. App. LEXIS 1958.
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The Supreme Court in Toussie, 397 U.S. at 115, recognized that the continuing
violations doctrine should be applied only in limited circumstances because '...for

must be interpreted in the light of the general purposes of the statute and its
other prOV|S|0ns, and with due regard to those practical ends which are to be

U.S. 58 (1926).

From an environmental perspective, the EAB in Harmon., addressed the issue of
whether violations of varlous RCRA prOV|S|ons were deemed to be continuing in

employed this methodology in Lazarus to determine whether Congress intended various
provisions of TSCA to be continuing violations.

Analysis of EPCRA

EPCRA is T|tle 111 of the "Superfund Amendments and Reauthorlzatlon Act of 1986"

and Community Right-To-Know Act of 1986". The purpose of EPCRA is to provide
communities with information on potential chemical hazards within their boundaries

releases.

To achieve this end, EPCRA imposed a system of notification requirements on
industrial and commercial facilities and mandated that state emergency response
commissions and local emergency planning committees be created. The local emergency
plannlng commlttees were charged with developing emergency response plans based on

D.C. 333. 446 (1996).

Generally, EPCRA has three subchapters and contalns inter alia, major requirements

chemical release inventory reportin 313).

process, or otherwise use certain toxic chemicals in quantities exceeding the toxic
threshold establlshed durlng the precedlng calendar vear, to report annually thel

Release Inventory Reporting Form, or ""Form R". These reports are required to be
submitted annuall each July 1 and must contain data reflecting releases durin
the preceding calendar year.

for three years from the date each report was submitted. These records must be
readily available for inspection by EPA officials.

The statutory Ianguage of EPCRA does not explicitly |nd|cate that V|0Iat|ons under
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regulatlons are vague or amblguous. In U.S. v. Trldent Seafoods Corp., 60 F.3d 556

on _the length of time that the breach exists."

Trident further held that when "violations of a regulation subjects private parties
to criminal or civil sanctions, a regulation cannot be construed to mean what an

intent, the Supreme Court found the statute "at best highly equivocal'™. Toussie,
397 U.S. at 122.

Although the language of EPCRA does not provide clear evidence of Congressuonal

purposes of this subsection., constitute a separate violation."®

purposes of the statute of limitations is not determinative of the question of
whether daily penalties may be assessed for the violation of that obligation.

this subsection.” It is clear that for purposes of proposing the assessment of

civil penalties, complainant may consider the length of time during which the
violation went on. That does not mean however that Section 16 a)(1) should be

limitations." 1991 TSCA LEXIS at *7-8.

The EAB in Harmon confronted similar language under RCRA"s 3008 enalt
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and operators to comply within a specific annual deadline:

11023 Toxic Chemical release forms [EPCRTKA 313

(a) Basic requirement

The owner or operator of a facility subject to the requirements of this
section shall complete a toxic chemical release form as published under
subsection of this section for each toxic chemical listed under

subsection (c) of this section that was manufactured rocessed. or
otherwise used in quantities exceeding the toxic chemical threshold

uantity established by subsection (f) of this section during the
preceding calendar year at such facility. Such form shall be submitted
to the Administrator and to an official or officials of the State
designated by the Governor on or before July 1., 1988, and annually

thereafter on July 1 and shall contain data reflecting releases during
the preceding calendar year. (emphasis added).

(b) Covered owners and operators of facilities

(1) In general

A) The requirements of this section shall apply to owners and

operators of facilities that have 10 or more full-time employees and

that are in Standard Industrial Classification Codes 20 through 39 and
that manufactured. processed. or otherwise used a toxic chemical listed
under subsection (c) of this section in excess of the quantity of that

toxic chemical established under subsection (f) of this section durin

the calendar year for which a release form is required under this
section. (emphasis added).

Rs. The reporting period for each Form R is the preceding calendar year., from
January 1 through December 31. Applying the 7th Circuit®s rationale in Wilson, 956
i i i i i oint-in-

F.2d at 743. this deadline requirement reveals an and direct

can be seen as having a distinct beginning and end. As such, a violation is
complete and separate penalties first accrue on the annual July 1 reporting date of
each Form R. The undersigned thus rejects Respondent®s argument that any claim
against it accrues on December 31st., upon the termination of the reporting year.
The statutory obligation subjects Respondent to violation on the July 1 deadline,
and not on December 31st, which is merely the close of the reporting period. See
Lazarus, slip. op. at 82, 1997 EPA App. LEXIS at *136.

manufactured, processed., or otherwise used...during the preceding calendar year"
refer to past-tense activities. Such words connote a sense of separateness from
present and future activity, with each annual act of compliance constituting a
discrete requirement, distinct from other years.

In contrast, EAB"s analysis of the words and phrases of RCRA § 3005(a)(§1 in Harmon
indicate that the present-tense word "have.”™ in "to have a permit"” 'contemplates a
continuing course of conduct, rather than a discrete act."” The EAB held that the
word "have.," in addition to the phrase indicating that disposal of hazardous waste
is prohibited "except in accordance with such a permit."” indicates 'that Congress
intended the obligation to have a permit to be a continuing one." Harmon, 1997 RCRA
LEXIS at *54-55. The EAB similarly reasoned that the ordinary meaning of the

present-tense word "monitoring"(—l connotes an ongoing activity.

Requlations

The implementing regulationsfg) also use the words "'manufactured. processed or
otherwise used...for a calendar year' throughout 372.30. Further. in 372.85

rhone-po.htm[3/24/14, 7:15:23 AM]




Decisions and Orders | Office of Administrative Law Judges| US EPA

Subpart E "Forms and Instructions'” for submitting Form R information. the Ianguage
emphasizes the requirement for the submission of such information relevant to
distinct time, u5|ng words such as "'reporting year'" and "annuaI reportable amount".

contain any words or phrases that provide for continuing violations. Rather, the
words utilized indicate that compliance with these provisions begins and ends on a
scheduled time, and are not continuing in nature.

Legislative History

the annual aspect of the reporting provision. Words such as "annual quantities',
annual report”., and "annual avallablllty ') relate the yearly information

extended responS|b|I|ty under this provision. Each annual report is separate and
distinct and has no correlation to the preceding or the subsequent reports.

One-Time Filing Obligation Versus Filing Within A Certain Time Frame

In Harmon, the EAB contrasted RCRA"s ongoing. continuous obligations of requiring a
permit and conducting groundwater monitoring with obligations or requirements which

must be performed within a specific time frame. Harmon, 1997 RCRA LEXIS at *79-80.
In Lazarus, the EAB further enunciated on this distinction:

'The RCRA requirements in Harmon that were found to be continuing in
nature were distinguished from obligations in other cases that were
complete upon certain dates. Harmon, slip op. at 42, 46, 48 See

Lazarus, slip. op., fn. 86 at 66, 1997 EPA App. LEXIS at *110.

In Harmon, the EAB examined the Supreme Court®"s two prong-test in Toussie 1

whether there is language in the Act that clearly contemplates a prolonged course
of conduct: and (2) whether the "nature of the crime involved is such that Congress

must assuredly have intended that it be treated as a continuing one.'" The Supreme
Court, apply ng this test to the statute before it, concluded that although the

failure to submit an annual report for one reporting year does not contemplate a
prolonged course of conduct because the required conduct is complete, whether filed
or not, by a specified date. Further, a Form R violation does not impose an ongoing
obllgatlon Whlch affects the continuing operation of Respondent s facility., as did

submission is particular to the operations of that year only. Once the year has
passed, a hew obllgatlon begins that |s particular to the operatlons of the next

does not contemplate a prolonged course of conduct. By its nature, the conduct
cannot continue.

Section 313 similarly fails the second prong of the Toussie test. As previously
noted, an analysis of the language of the statute, the regulatlons, and glslatlv

1992, as a new obligation begins in 1992, particular to the circumstances of the
faC|I|ty during the course of that year. Thus, although the baS|c reQU|rement to

given year is incapable of continuing into the next year, as each new year holds
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permit for hazardous waste operations under RCRA § 3005. The obligations under
these provisions do not change from year to year, rather, they remain the same.

"prolonged course of conduct" which usually involves serious public health and
envnronmental consequences. Violation of a certaln time frame reportlng requirement

statute 10

The most recent case whlch distinguishes the one -time Ffiling regulrement Vversus

violation, the ALJ concluded that given the continuing nature of the violations in
Counts 1, 11, and 111, EPA"s Complaint was not barred by the statute of

limitations. The ALJ examined the remedial purpose of EPCRA Section 311 and
_concluded:

"Thus, the fact that the MSDS filing required by Section 311 is
essentially a one-time event., and the fact that this filing serves as an
important public safety and health purpose., supports the holding that
the Section 311 violations...are continuing violations. In other words
the legal requirement to file the MSDS with the LEPC, SERC, and the fire
department remains until the statutory flllng requirements are

In contrast, the ALJ distinquished Counts 1V, V., and VI cited under EPCRA Section
312 which requires the filing of emergency and hazardous chemical inventory forms.
Unllke Sectlon 311, however, the ALJ held that the chemical |nventory form

be performed annually...on or before March 1, 1988, and "annually thereafter o
March 1."

'If the owner or operator of a covered facility fails to make a chemical
|nventory form submission by the March 1 f|||ng date, then a V|olat|o

submit. ... forms for future years will expose the owner or operator to
additional Section 312 liability. For each separate failure., however,
the five-year statute of limitations of a 2462 must be measured from the
date that each separate violation accrued. Given the annual filing
requirement of Section 312, the the statute of limitations contained in
a 2462 beglns to run from the time that the owner or operator should

Rather, the public information aspect of the Form R requirement, although very
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important in the statutory scheme, does not create increasing levels of risk to the
environment and the publlc each day the Form R is not filed. and for this reason,

311 and 304.¢G1

1f the contan|ng violations doctrlne were to apply to such EPCRA reportlng

deterrent effect of the continuing violations doctrine upon EPCRA reporting
requirements would no doubt ensure greater compliance, it would be inherently
unfair to the reqgulated public. From an enforcement perspective, the severity of

the punishment would not fit the violation., and there is no evidence that Congress
intended such a result.

Recordkeeping violations

Complalnant asserts that Respondent®s inability to malntaln and produce records at

372.1042) effectively extends the date at which EPA can maintain an action until
the end of the three-year record-keeping requirement.

Complainant®s argument is without merit. The record-keeping requirement, by
definition. would require initial compliance with the statutory obligation to file
Form Rs before it could take effect. Thus, the requirement to maintain records
|nfers the generation and eX|stence of such records in the flrst |nstance- Nothing

constitutes a continuing violation. As such., the recordkeeping requirement cannot
by itself, operate to toll the five-year statute of limitations where failure to

generate a timely filed Form R would not have done so.

The EAB addressed this issue in lLazarus.

from the obligation to prepare the documents in the first instance.
Preparation and maintenance of annual documents are examples of
"completely dependent” acts of compliance similar to those described in
EPA"s PCB penalty policy.. _Maintenance of the documents is impossible
unless they have Ffirst been prepared. Given the dependent nature of the
two prongs of the annual document regulation...the extended maintenance
period does not transform the requirement into a continuing obligation.”
Lazarus, slip. op. at 82, 1997 EPA App. LEXIS at *135.

In Lazarus the EAB further speaks to the effect of the statute of limitations on
annual reporting requirements. In addressing the TSCA PCB records requirements, the
EAB concluded: "A separate limitations period begins to run each year that an
annual document has not been prepared by July 1. An actlon for penalties may be

doctrine does not apply to the annual reporting requirements of EPCRA 313 and
that the five-year statute of limitations begins to run when the claim first
accrues., which in this case is the annual July 1 submission date. Therefore., EPA

can only bring an action within five vears of the July 1 statutory reporting
_deadline.

1V. Conclusion

for failure to file Form Rs in 1990 is granted. These Form R reports accrued on
July 1, 1991 and EPA had five years from that date, or until July 1. 1996, to
maintain an action against Respondent. The Complaint, filed on June 30, 1997 was
thus barred by the five-year statute of limitations for counts 1, 3. and 4 through
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13.

Respondent®s 1991 violations however, are not dismissed. These Form R"s were due on
July 1, 1992, and EPA had five years, or until July 1., 1997 to bring an action.
Complainant filed its action for counts 29-38 and 41 within the five-year statute
of limitations requirement. These counts remain viable for the remainder of the
administrative proceedings.

are: 14, 15, 17, 28, 29, 30, 31, 32, 33, 34, 35, 36. 37, 38. 41, 42, 44, 45, 46

63, 64, 65, 66, 67, 68, 70, 71, 72, 73, 74, 76, and 81.

Order

For the foregoing reasons, and pursuant to 40 C.F.R. 22.20 of the Consolidated
Rules of Practice:

1. Respondent®s Motion to Dismiss counts 1, 3 and 4 through 13 for violations of
1990 Form R V|olat|ons is GRANTED. These violations are dismissed as barred by 28

2. Respondent”s Motion to Dismiss counts 29 through 38 and 41 for 1991 Form R
violations is DENIED. EPA"s enforcement action is timely for these counts.

forth in the December 12, 1997, Scheduling Order.

Stephen J. McGuire
Administrative Law Judge

Washington., D.C.

actlon, SUIt, or proceeding for the enforcement of any civil fine., penalty., or
forfeiture, pecuniary or otherwise, shall not be entertained unless commenced

CIVI| and criminal statutes of Ilmltatlons. In criminal cases, the rule of lenit

purposes of statutes. lLazarus slip. op. at 64, 1997 EPA App. LEXIS at *105-106.
Despite this distinction, the Toussie and McGoff analyses of the continuing
violations doctrine is useful as indicated by the discussions and analysis of these
cases by the EAB in Harmon and Lazarus.

4. First, in Toussie. the Supreme Court held that failure to register for the draft
under the Universal Military Training and Service Act, which required that each
male citizen reglster for the draft within flve days of his eighteenth birthday., is

Foreign Agents Reglstratlon Act WhICh required persons representing foreigners i
the U S to file a reglstratlon statement W|th|n 10 days of commenC|ng such
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was considered by the D.C. Circuit Court to be "ambiguous."

5. The regulations also provide the same language with respect to penalty at 40

found that the word "have'., like the word ''possess.' indicates an ongoing
requirement. Section 3005 states "Not Iater than eighteen months after [the dat

construct a new facility for the treatment, storage. or disposal of hazardous waste
identified or listed under this subchapter to have a permit issued pursuant to this
section.” (emphasis added).

7. The EAB states that "monitor' is defined as. "an instrument used to measure
contlnuously or at intervals a condition that must be kept Wlthln prescribed

Scientific and Technical Terms (1967).

and 1991 Form R EPCRA 313 requirements are the 1990 regulations at 40 C.F.R.
372.30, and for the 1991 reports, the 1991 requlations at 372.30. The language of
the regqulations during those years is the subject of this analysis. The words and

phrases discussed in the 1990 and 1991 requlations have not been changed in the
1997, 40 C.F.R. § 372.30 reqgulations.

Order and Decision. September 30, 1997 fallure to re |ster PCB transformers with

Ind. Ct. . 1984 unpermitted storage of hazardous waste constituted a
continuing crime under a state law similar to RCRA.

For obllgatlons to submit notifications or reports within a certaln tlme frame. see

notl EPA regarding asbestos removal within 10 days before the removal work began
was found not to be a continuing violation: and In the Matter of Umetco Minerals
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Corporation, Docket No. CAA-133-VI11-92-03, 1996 CAA LEXIS 2 (Order Deny
Respondent™s Motion for Accelerated Decision, March 29, 1996) failure to submit a

radon emissions report was held not to be a continuing violation as filings were
required for each calendar year.

11. While the releases reported in the Form R document are releases exceeding the
threshold quantity of chemicals during the calendar year., this provision does not
indicate that exceeding the threshold quantity would constitute any type of
emergency situation as would be the case under § 304.

following records for a period of 3 years from the date of the submission of a
report under 372.30.
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